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JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION 
Twenty-seventh Report — “Discontinuance of Contempt Proceedings  
against Members of the Coffin Cheaters Motorcycle Club” — Tabling 

MR J.N. HYDE (Perth) [10.06 am]: I present for tabling the twenty-seventh report of the Joint Standing 
Committee on the Corruption and Crime Commission entitled “Discontinuance of Contempt Proceedings against 
Members of the Coffin Cheaters Motorcycle Club”. 

[See paper 4902.] 

Mr J.N. HYDE: This is a very important matter. The committee wrote this report more than a year ago but it 
was not released because of continuing court action and a request from the Corruption and Crime Commission 
that we not publish anything until court action had come to a conclusion. The committee has heeded that request. 
This report refers to 6 April 2011 when the committee learned that the proceedings in the Supreme Court against 
two members of the Coffin Cheaters Motorcycle Club for contempt of the Corruption and Crime Commission 
had been discontinued without proceeding to trial. Later that day the committee learnt directly from the CCC that 
the decision by the Chief Justice to discontinue the contempt proceedings was driven by an application to do so 
by the CCC. The proceedings had originally arisen out of a series of organised crime examinations convened by 
the CCC on application by the Commissioner of Police, Dr Karl O’Callaghan. The conduct of the two witnesses 
in some of these examinations had caused the then CCC commissioner, Hon Len Roberts-Smith to cite them 
both for being in contempt of the CCC. Why the committee is concerned about this issue, and why Parliament 
should be, is that people do not realise that the CCC and the police already have an organised crime-fighting role 
together. It is the committee’s view that the full powers of that relationship are not being used properly, 
extensively or in a manner that will get the best result for serving the fight against organised crime with the 
powers they have already, and this report illustrates very strongly why. 

Of particular concern to the committee was the reported fact that proceedings had been discontinued as a result 
of a failure by the CCC to provide discrete pieces of evidence to the defence in preparation for the trial. We 
conducted a closed hearing with the acting CCC commissioner, Mr Mark Herron, and the executive director, Mr 
Mike Silverstone, to enable us to learn exactly what had transpired. The committee also used its powers to 
request the Parliamentary Inspector of the Corruption and Crime Commission, Hon Chris Steytler, to attend the 
hearing to serve as an aide to the committee. We learned in the first closed hearing on 18 May 2011 that the 
reported reason for the contempt proceedings being discontinued was incorrect; it was not a failure by the CCC 
to provide discrete pieces of evidence to the defence but rather an assessment by Mr Herron that the proceedings 
had little chance of achieving a successful conviction that caused the CCC to apply for the proceedings to be 
discontinued. Inherent in that was a criticism of the police’s failure in acting as the counsel in this case, which I 
will elaborate on later.  

The committee had an opportunity to further discuss this revelation with the parliamentary inspector at a 
subsequent hearing on 25 May 2011. After that discussion, we resolved to prepare this report, a draft of which 
was given to the CCC and the parliamentary inspector. The CCC responded to us. It was the committee’s belief 
that perhaps Parliament should have been alerted to this issue last year. The CCC was concerned that the tabling 
of the report may result in prejudice to a possible jury trial, so the committee resolved to defer tabling of the 
report until such time as this issue was no longer of concern.  

I wish to quote from the chairman’s report. Once again, this report is a unanimous, bipartisan report of the joint 
standing committee. The chairman, Hon Nick Goiran, stated in the foreword — 

The Committee has trouble reconciling the fact that the previous Commissioner of the CCC, the 
Honourable Len Roberts‐Smith RFD QC, would initiate proceedings of such a serious nature with the 
fact that these same proceedings would then be abandoned on application by the Acting CCC 
Commissioner before proceeding to trial. Even more concerning for the Committee, however, is that the 
assessment by the Acting Commissioner that the proceedings had only a remote chance of success was 
based on a series of procedural failings both on the part of the CCC and the WA Police during and 
subsequent to the organised crime examinations in which the alleged contempts occurred. 

This episode has also served to again highlight some of the significant flaws that are inherent to both 
the Corruption and Crime Commission Act 2003 and to the stated intent of the government to amend 
the Act so as to see independent use by the CCC of its organised crime function. With respect to the 
former, the Committee notes that the CCC consistently narrowly construes the CCC Act so as to render 
itself impotent of engaging substantially during organised crime examinations. It is on this basis that the 
Committee recommends that the Act be amended. 
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With regard to the notion that the CCC ought to be granted a wider jurisdiction, the Committee regards 
criticism of the WA Police by Acting CCC Commissioner Herron during the 18 May 2011 closed 
hearing, to the effect that the contempt proceedings failed because of poor performance by counsel 
assisting the WA Police during organised crime examinations, as one of the obvious and likely 
persistent negative outcomes of asking the CCC and WA Police to work together in investigating 
organised crime. It is the experience of the Committee that it is exceedingly rare for law enforcement 
agencies to take direct responsibility for failed investigations, and the Committee believes that this 
phenomenon is unlikely to be lessened with the misguided implementation of a model that demands a 
sharing of this responsibility. 

The Committee provides this report both as a correction to the public record with respect to the 
discontinuance of these contempt proceedings, and to re‐emphasise the Committee’s belief that the 
CCC Act ought to be amended to ensure that similar obstruction to the important investigative capacity 
of the WA Police via the CCC is not allowed to occur in the future. 

I want to comment briefly on the report and also to alert members to the fact that in the appendix they will see 
for the first time a verbatim copy of the transcript of the hearing to which the CCC commissioner gave evidence 
and the responses by members of the Coffin Cheaters that led to this action. It is the first time that these 
transcripts of the closed hearing conducted with the CCC commissioner have been disclosed publicly. We 
believe that it is very important for Parliament to understand the full background to this as we are given the 
opportunity to amend the CCC act later in the year. I wish to refer to the first of the closed hearings that the 
committee conducted with the CCC. During that closed hearing I referred the acting CCC commissioner to the 
original Metropolis and Aboudi issue, which occurred under our original CCC commissioner. We all remember 
from that issue we had a similar situation in which contempt proceedings were not successful. I asked Mr 
Herron — 

Why did the CCC begin contempt proceedings in a situation in which I think you had failed before and 
had brought a lot of public criticism of the CCC? 

Mr Herron responded — 
The questions were framed in a far more specific way than they were in Aboudi. Many of the criticisms 
addressed in Aboudi would have been addressed here, I think, […] It came back, I think, to the way in 
which the questions were framed that created difficulties with us. 

The appendix continues — 
Under questioning from both the Parliamentary Inspector and the Committee Chairman, it became 
apparent that while the drafting of the certificates citing the individuals for contempt was problematic, 
the source of the failed charges was the questioning put to the witnesses during the organised crime 
examinations: 

Mr Steytler, our parliamentary inspector, stated — 
… the net result was that the summons was bad for vagueness and it did not identify the specific 
question. 

Mr Herron responded — 

With respect, in a nutshell, that is exactly the view I formed. 
He later embellished on this criticism of the WA Police, who act with their counsel in these hearings. During his 
evidence, Mr Herron went on to state — 

I also need to emphasise that I criticised the way in which the questions were asked. They are not asked 
by counsel assisting the commission; they are asked by counsel appointed by the police whose 
application it is and who are conducting these examinations. 

On page 11 of our report, Mr Herron stated — 

It comes back to questions being framed with precision. 
I refer to chapter 3. The reason we have proceeded with this report relates very much to the issue of 
transparency. The report states — 

… the Committee is of the opinion that it is of no benefit to anyone for public misconceptions 
pertaining to the work and/or role of the CCC to be perpetrated or left unaddressed. While it is clearly 
not the responsibility of the CCC to correct the public record whenever incorrect information pertaining 
to its role appears … the Committee believes that the danger of allowing a less than fully transparent set 
of facts to inform public opinion is that this will likely beget the perpetration of misconceptions. In this 
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case, the reported fact that there had been a “failure” by the CCC “to disclose all the available evidence 
for a public trial” reflected poorly upon the CCC — without justification. 

During the evidence given during that 18 May hearing, I put it to the CCC — 

I guess my issue is the perception that the CCC is incompetent because there is something on the CCTV 
footage.  

In the subsequent hearing on 25 May, I stated — 

It was my concern, which is in the transcript, that they allowed the deception that the real reason was 
they did not want to disclose red‐hot CCTV footage. I think I am more disappointed that they have 
allowed that to be portrayed without being corrected. Normally when there is something wrong, the 
CCC is within a nanosecond of putting out a press release or correcting something inaccurate in the 
media. I have got transparency issues with the way this has been portrayed. 

Acting Corruption and Crime Commissioner Herron then cautioned our committee that if it were to publish the 
real reason why the contempt proceedings were discontinued, this would be counterproductive in the overall 
fight against organised crime in Western Australia. He said — 

That alerts members of outlaw motorcycle gangs to the way in which they might approach their 
examinations and the way they can get around possible contempt proceedings. 

Our committee does not subscribe to this view; rather it is the view of our committee that all, or at least most, 
leading persons associated with organised crime syndicates would have followed the proceedings arising out of 
Operation Tri-Star and would now be well aware of the outcomes of the strategy employed by the two members 
of the Coffin Cheaters Motorcycle Club. We can reflect on the Metropolis Fremantle nightclub and Aboudi case. 
Similarly, anybody who had read those transcripts would understand how it is possible to give evidence without 
refusing to give evidence. At page 18 of the report, reference is made to the evidence given to the committee by 
former Commissioner Roberts-Smith in 2010. He stated — 

We have a limited capacity—in fact, I suppose, really no capacity—under the legislation, under the 
scheme of it as it stands at the moment, to train counsel up when they are representing the 
Commissioner of Police. That is not our role. 

The committee and the parliamentary inspector disagree with that interpretation of the act. We think the act does 
give the CCC a stronger role in these hearings than it is using, so we have made a finding that questions asked by 
counsel are at times inadequate and that the CCC considers itself statutorily restricted from training counsel for 
WA Police on optimal questioning methods. We have made an extensive recommendation in this report that the 
act be amended to clarify and ensure that, firstly, the CCC can actively assist WA Police in preparing for 
organised crime examinations; secondly, the CCC commissioner and counsel representing the CCC can ask their 
own questions at an organised crime examination to elicit information from a witness that would assist the 
police; thirdly, in the event that a witness is evasive, there is no impediment for the CCC commissioner to ask 
the questions and make the directions necessary so as to establish the grounds for effective contempt 
proceedings; and, fourthly, if the CCC commissioner is of the view that counsel for the WA police commissioner 
is doing an inadequate job in examining a witness and is either not extracting the information sought from the 
witness in an effective manner or not formulating the questions in precisely the right manner so as to establish a 
clear case of contempt, the CCC commissioner should be able to intervene. 

In our appendix, we have certificate one and certificate two, the transcripts of the two contempt issues. At page 
24 of the report, one of the witnesses is reported as saying, “I am, sir, I’m answering you truthfully.” The 
commissioner then says “All right?” The witness then says, “I’m sorry I’ve got a bad memory.” The police 
counsel goes on to ask, “Did you see the fight that occurred in that location on that day?” The witness says, “Not 
to my recollection.” I raise the example of the Deputy Premier in Victoria and the former parliamentary secretary 
for police having different recollections of a conversation they had a year ago about the direction of the Office of 
Police Integrity in that state and the state’s then police commissioner. There were two opposing recollections. It 
is not unheard of for human beings to have different recollections. We may very easily argue that the witnesses 
are clearly fudging and refusing to answer, but when they are using these excuses, it needs proper questioning. 
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